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PRESIDENT’S UPDATE  

As I type this, having been 
sheltering at home for six weeks, the 
fun and camaraderie of Tucson have 
become wonderful, but distant 
memories. The fact that I stood close 
to, and even hugged many of you, 
seems like a decadent pleasure now.  
And, what a pleasure the meeting 
was, thanks to our incredible 
“hosts,” Dave and Mary Beth Lane 
and Kathy and Lionel Barnes.  
Although the weather didn’t 
completely cooperate on Saturday, 
everyone enjoyed playing cowpoke 
at the Friday night barbeque 
(particularly at the Western-themed 
photo booth), and Tucson was the 
perfect setting for welcoming our 
nine newest Fellows into the fold.  
And, of course, Kathy’s program 
was   fantastic,   particularly   David  

 

 

 

 

 

 

 

 

 

Ratterman’s lecture – the finest 
Currie lecture in many years (and 
the first instance I can recall of a 
standing ovation). Thanks to 
Donna, Bill, and all who contributed 
to this hugely successful meeting. 

But, back to the present. On Friday, 
April 17, your Board held its first 
ever fully virtual meeting via              
Zoom – the entire Board was “in 
attendance,” and the meeting went 
off with nary a hitch.  Though being 
in the same room is obviously 
preferable, and I missed the 
conversations over drinks and 
meals, the efficiency of meeting 
from the comfort of our home offices 
was certainly a plus.   

For starters, we welcomed our 
newest Board member, Paul Bruno, 
who will finish out the term of the 
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Honorable Rick Lowe. Rick, having 
become an Honorary Fellow, is 
unable to continue to serve on the 
Board. We will miss Rick’s humor 
and thoughtful advice, and thank 
him for his service.  

Although the main focus of the 
meeting was planning for next 
year’s annual meeting (more about 
that below), Charles Sink reported 
that the Summer issue of the Journal 
is at the printer, and, having 
decided to step down this Fall after 
five years of tremendous service as 
Journal Editor, asked the Board to 
approve John Ralls as his successor.  
While the Board is sorry to lose                
the wit and humor of Charles’s 
Journal leadership and recognizes 
that we owe him dearly, we                       
are equally confident that John               
will be up to     the challenges of the 
post, and approved the transition 
without reservation.  Charles, thank 
you so much for your relentless 
efforts in locating authors and 
working with them to produce 
consistently excellent, thought-
provoking articles.  

Dean Thomson also updated the 
Board on the efforts of the ADR 
Committee’s Barry Grove Dispute 
Resolution Project, aka the Guided 
Choice Task Force, which is moving 
forward with a survey in which 
Fellows who have used Guided 

Choice principals will be queried 
about the efficacy of the approach, 
as measured by several different 
metrics. Stay tuned for more news 
on this front. 

Having taken the sense of the 
College at the annual meeting                     
on the subject of an ACCL 
Endowment, the Board has tasked 
Buck Hinkle and the Endowment 
Task Force with putting pen to 
paper in order to provide the Board 
with a recommended governing 
structure and documents pursuant 
to which an Endowment would be 
constituted.  

Due to the uncertainty surrounding 
when travel will return to normal, 
and our inability to negotiate an 
acceptable force majeure clause with 
hotels in resort settings, we have 
scrapped our plans to hold our 
August Board meeting in Sun 
Valley, choosing instead to plan on 
meeting in a major transit hub 
where Board members can book 
rooms individually, thus ensuring 
that plans to meet in person can be 
scrapped on short notice.  While we 
would prefer to hold the August 
meeting in person, since that is 
when the Board considers the 
nominations of new Fellows, we 
will hold the August meeting by 
video-conference if necessary. 
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As noted above, the bulk of the 
Board meeting was focused on                
the planning of the 2021 Annual 
Meeting, when we will hopefully 
gather at the Belmond at             
Charleston Place. The Belmond                   
is an exceptional property, and 
Charleston is a charming and 
exciting host city. Program planning 
is well underway, and we have 
secured the grounds of the 
Governor Thomas Bennett House 
for our Friday night festivities. As 
for the program itself, I could not 
have chosen better when I asked   
Jim Schenck to serve as Program 
Chair.  Having nearly completed   
his program outline weeks ago, 
featuring several sessions looking   
at an array of issues arising           
from modular construction, Jim                 
is now creating a second,   
alternative program focusing             
on lessons learned from the    
COVID-19 experiences, with 
sessions discussing the negotiation 
of force majeure clauses, insurance 
coverage issues, emergency             
project delivery methods, and 
design/building standards for 
emergency construction — all 
informed by lessons learned in the 
wake of this pandemic.  There is 
some concern that some of this will 
be “old news” in ten months, so we 
will continue to consider topics 
from both outlines going forward.   

If you have thoughts about the 
program, Jim welcomes your input.  
And, of course, I should say that 
Donna and I will continue to 
monitor the pandemic and its likely 
impact on gatherings like ours, and 
our discussions with the Belmond 
will only increase as our future 
becomes clearer. While we hope and 
pray that life will have returned to 
normal by next March, we are 
taking nothing for granted in our 
planning.  

Finally, please remember that this is 
the season for nominating new 
Fellows—Nominating Packets are 
due on May 15, and the forms can be 
found on our website under the 
“References and Links” tab, then 
under “Resource Library.” Anne 
Gorham’s Membership Committee 
(Albee Bates, Helmut Johannsen, 
Steve Lesser, and Allison Snyder) is 
gearing up and will be reaching out 
to many of you as they vet our 
nominees after May 15. Please do 
your best to make yourselves 
available for their calls, as the 
selection of future Fellows is 
perhaps our most important 
exercise. 

Please be careful, stay safe and 
healthy, and, if possible, stay sane!  

- John Heisse, President 
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FUTURE MEETINGS OF 

INTEREST 

HOLD THESE DATES for future 

ACCL Meetings: 

32nd Annual Meeting 
March 18-21, 2021 
Belmond Charleston Place 
Charleston, South Carolina 

COMMITTEE REPORTS 

Document Committee –  

The Document Committee devoted 
most of its energy this past year to 
putting together its Panel for the 
Annual Meeting. The Committee 
was lucky to have the support of 
Brad Gordon, Robert Brown, and 
Christine McAnney for a lively 
discussion on how In-house counsel 
keep all the balls in the air when 
dealing with the numerous and 
varied documents they see in their 
businesses.  We thank them for their 
willingness to participate. 

In addition, the Committee, with  
the guidance of Co-chair George 
Meyer, assembled a Committee     
list serve to facilitate internal 
Committee communications.  

The Committee is currently 
considering doing a survey of the 
members asking them to submit 
preferred Force Majeure provisions 

for owner, contractor and/or 
designer agreements, in light of             
the COVID 19 pandemic and, 
making the responses part of the 
Committees presentation at next 
year’s Annual Meeting.   

Finally, as George Meyer rotates off 
as Committee chair, we thank him 
for his time and energies. Joel 
Heusinger steps in to join Christine 
McAnney as co-chairs. 

ADR Committee –  

The ADR Committee, in 
combination with the International 
Committee, presented a program            
at the last meeting on New 
Developments in International     
ADR including the New Canadian 
Adjudication Procedures presented 
by new Fellow Sharon Vogel, the 
Queen Mary Arbitration Study 
presented by Albee Bates, and                  
the Singapore Convention on 
Mediation presented by Tom 
Stipanowich. The Committee is 
supporting Dean Thomson, Paul 
Lurie, and the Guided Choice Task 
Force in the preparation of a study 
on the qualitative benefits to clients 
of the early retention of a mediator 
based on answers to a questionnaire 
from many Fellows.  The Committee 
will also investigate the experience 
members of the College had with 
online mediation and arbitration 
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during the COVID 19 shutdown 
including proposed best practices 
and the implications for the future. 

In-House Counsel Committee –  

The College’s In-House Counsel 
Committee met at the annual 
meeting in Tucson and again by 
videoconference on April 27.  
During the Tucson meeting,             
pre-COVID-19, the committee’s 
agenda was relatively conventional.  
Among other things, the committee 
discussed trends in contractual risk 
allocation by owners and between 
design-builders and the design 
professionals on their teams. The 
committee also discussed legal 
department software products for 
matter management, electronic 
billing by outside counsel and 
contract workflows. In the post-
COVID-19 video call, the committee 
members shared their experiences 
regarding how their companies are 
handling the current crisis. In 
particular, the committee members 
exchanged views on force majeure, 
changes of law, suspension of work 
and other contract provisions that 
they have invoked with their clients 
and the potential outcomes. The 
group also discussed productivity 
impacts from social-distancing and 
other work requirements, potential 
insurance claims and expected 
financial impacts to clients and 

subcontractors. The committee              
will reconvene for a follow-up 
videoconference over the summer. 

COLLEGIALITY CORNER 

Below are some of the photos taken 

during the Saturday evening dinner 

festivities. 

The full 2020 photo gallery is 

accessible on the ACCL website 

under the SOCIAL menu tab by 

selecting the sub-menu item ‘Photo 

Gallery’.  

You must be logged in as a Fellow to 

access the galleries on the ACCL 

website at: 

https://www.accl.org/gallery/ 
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Barbara Werther –  

Call for Diverse Candidates 

All:  We hope you are all sheltering 

in place, being safe, and making          

the best of a bad, and extremely 

unusual, situation. 

Ann Gorham’s email was timely, as 

she reminded us that nominations 
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are due for new Fellows in less than 

a month’s time. 

Should you have any 

recommendations for diverse 

candidates, would you please              

be so kind as to identify                      

them either to Robbie MacPherson, 

rMacPherson@Gibbonslaw.com, or 

Barbara Werther, barbara@samek-

law.com. If you could provide the 

potential candidates CV, that would 

be most appreciated. 

We would also like to hear your 

suggestions for potential candidates 

in the future.  

Be safe! Robbie and Barbara 

 

Ken Kupchak – Immune System 

building outings in Nature are          

de rigor in Hawaii- while              

zooming, facebooking or webexing 

mediations and settlement 

conferences, including with the 

Court.  

I settled a 9 participant webex 

mediation on Monday, including 

Allen Gibson’s firm. Settled, with 

Court’s assistance, another on 

Tuesday by conference phone, and 

today planned a Zoom mediation 

for later this month involving 

participants from Maine, Boston 

and points West. 

While social distancing did not 

adversely impact these cases, I 

suspect that settlements will occur 

more frequently- there will be no 

trials during the crisis and live 

witnesses in any proceeding may 

soon be ancient memory. 

Gordon Jaynes – I thought that 

some of the Fellows might enjoy 

reading a presentation by Chris 

Seppala, of White & Case and of 

FIDIC, called "The Past and Future 

of Construction Arbitration" 

published in Global Arbitration 

Review in 2018.  

It is too long to include in 

ACCoLades, but any interested 

Fellow can click here for a copy. 
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Chris tips his hat of memory to two 

ACCL Honorary Fellows, H.H. 

Humphrey Lloyd QC and me, in the 

course of his engrossing story of 

how he came to be a foreign lawyer 

in Paris, became involved in the 

boom of arbitration of disputes 

under international engineering and 

construction contracts following the 

1973 Oil Price Revolution. He also 

offers his "crystal ball" musings 

about what lies ahead. 

 

Roberto Hernàndez – Celebrating 

COMAD´S 55th Anniversary. A 

cocktail party? A new brochure? A 

new website? How to celebrate 

almost 6 decades of existence, who 

we are and what do we believe in?  

We have been blessed, and our 

clients and friends have been too. 

So, anything flashy would not make 

a real difference. However, there are 

people that really need support in a 

world full of differences that affect 

and hurt the hearts and souls of 

humanity. So, we decided to make 

something that leaves a print: The 

Sacred Heart School in Mexico City 

has a project called “Viviendas con 

Corazón" ("Homes with a heart") 

supporting the “Construyendo” 

Association.  

 

Every year, at least 5 houses are 

constructed from zero for a family   

in extreme poverty by young 

students from different places             

in Mexico. COMAD decided to 

donate a house to one of the  

families in commemoration of our 

55th Anniversary, giving a little          

bit back to the people in extreme 

need, what we have received from 

God, life, our good clients, and our 

decent work. In a moment of 

economic slowdown, this donation 

was not easy. So, we hope you join 

us to celebrate this 55th Anniversary 
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wishing to the owners of the new 

house, that God Bless them and 

enjoy it for many years.  

 

P.S. This year, thanks to the efforts 

of many Good souls, 7 houses could 

be constructed so there are still 

people that want to make a 

difference in a complicated world.  

 

Bill Franczek – Kaitlyn and I had a 

wonderful trip in January to the 

Galapagos Islands and Machu 

Picchu. Here are a couple pictures 

from that trip.  
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Shelly Ewald – On January 27, 2020, 

I was sworn in to the bar of the 

United States Supreme Court with 

other George Washington Law 

School alumni as well as 168 JAG 

officers from all branches of the US 

military. My son, Conrad Stapleton, 

joined me and managed to take a 

photo of the GW group with US 

Supreme Court Justice Ruth Bader 

Ginsburg. It was inspiring for both 

me and Conrad. 

 

On February, 8-9, 2020, I also spoke 

on Force Majeure at the ICC-FIDIC 

conference in São Paulo, Brazil.  

Aisha Nadar (FIDIC Board Member, 

Member of the ICSID Panel of 

Conciliators and Dispute Resolution 

Consultant at Advokatfirman 

Runeland in Stockholm Sweden) 

chaired the panel and is also 

pictured below. Fun small world 

fact: although Aisha and I attended 

and graduated from the University 

of Nebraska together, we did not 

meet until October 2013.  

 

Charles Sink - I confine my 

bicycling to a (now well worn) 

Peloton, although the roads in the 

Bay Area were never safer, at least 

as to cars.  To my dismay, if not my 

surprise, the spouse of a College 

member (known as by her Peloton 

handle as “YesrYes”) regularly 

leaves me in the proverbial dust.   
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EDITOR’S NOTE 

I hope that this issue of ACCoLades 
finds you and your families all safe 
and well. 

I certainly have learned, and 
enjoyed, a lot from the recent very 
robust communications on our e-
mail list serve. It is one of the best 
parts about the College! 

My big news, perhaps not big 
enough to support an article in our 
newsletter, is that my wife and I 
have been blessed with our first 
grandchild. Here is a picture of her. 
 

 

 

 

Her name is Quinn Dickson and she 
was born on March 2, 2020 in New 
York City (just one day after Mike 
Zetlin’s brand new grandson). 

My very best wishes to all of you to 
remain happy and healthy. 

My best personal regards. 

John  H. “Buzz” Tarlow 
jtarlow@lawmt.com 
406-586-9714 
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In a talk rich in history and colour, Seppälä 
clarified how a humble New York Capital 
markets lawyer in 1972 could “accidentally” 


become chief legal adviser to FIDIC (the 
International Federation of Consulting 
Engineers) and a doyenne of the international 
construction bar; shared memories of Paris 
in the 1980s when international arbitra-
tion was taking off (“you had enormous 
freedom . . . Practically, anyone could practise 
in the field . . . You just had to be an adult!”); 
and gave predictions of the future.


Above all, he explained how an activity, 
international construction, that was once 
shunned as “too risky” and sent one respect-
able company to bankruptcy – had been 
galvanised by the oil price hike of the 1970s 
and the construction boom it fuelled in the 
Middle East, to become the industry of today, 
and all of the changes for disputes lawyers 
that had meant.


“[In the early editions of FIDIC] a claim 
(réclamation in French) was even a nasty word that 
you didn’t want to use, whether in English or in 
French,” Seppälä remembered. There were only two 
sentences on claims in the first FIDIC contract: 
“It was considered embarrassing actually to have 
to refer to claims at this time. Engineers sought to 
avoid the subject.”


Today – the disputes mechanism stretches to “22 
pages” – and there are still areas of debate.


The following is an edited transcript of the 
speech, with introductory words from Peter Rosher, 
co-chair of the conference.


GAR Live: Construction Disputes took place on 12 
April 2018 at Allen & Overy, Paris. It was sponsored 
by 3 Verulam Buildings, Clyde & Co, FTI Consulting, 
Herbert Smith Freehills, HKA, Pinsent Masons, Reed 
Smith, Vannin Capital and Vinson & Elkins.


Continued overleaf


Chris Seppälä – the chief legal adviser to FIDIC – gave the keynote 
address at GAR Live: Construction Disputes 2018, on construction 
arbitration’s past and the future.


THE PAST AND FUTURE
OF CONSTRUCTION
ARBITRATION


THE PAST AND FUTURE OF CONSTRUCTION ARBITRATION


ILLUSTRATIONS: ISTOCK.COM







THE PAST AND FUTURE OF CONSTRUCTION ARBITRATION


Peter Rosher: The choice of Chris Seppälä 
was instant for both Jane (Davies Evans) and 
myself, and a very natural choice, and we were 
delighted when Chris accepted. A special 
pleasure for me because Chris was my first boss 
when I arrived in Paris back in the mid 90’s. 
Even back then Chris’s reputation was already 
stellar in the construction disputes field and he 
has been associated with FIDIC ever since I 
can remember. He advised in the preparation 
of the fourth edition of the Red Book. He was 
then a legal adviser, a member for the FIDIC 
update task force which prepared the 1999 edi-
tions of the Red, Yellow and Silver Books and, 
of course, Chris has been involved in the more 
recent editions of the FIDIC contracts that 
came out last year. We deliberately, Jane and I, 
didn’t say much to Chris about what he might 
want to cover in his keynote speech. What we 
did ask, however, or rather we invited, is that he 
share with us the evolution that he has seen of 
construction disputes over the last decades. So 
with that, I’ll pass it over to Chris.


Seppälä: Thank you very much, Peter, and 
thank you very much, Jane, for inviting me 
here. I am very flattered and feel very honoured 
to be here, and to be addressing you this morn-
ing. I was going to talk about FIDIC - the new 
FIDIC contracts – but Jane quite firmly told 
me no, there are a lot of other people speaking 
about that. What we want to hear from you, 
she said, was how you have seen construction 
arbitration change over the years and how you 
anticipate it will be developing in the future. 
And Peter Rosher was saying the same thing. 
How has construction arbitration changed over 
the years would, he said, be a good topic. And I 
think it is, so let us turn to that subject: specifi-
cally I shall address The Evolution of Claims and 
Disputes Procedures in relation to FIDIC contracts 
since 1957, when the first edition of the FIDIC 
Red Book was published.


Let me just say a word about myself, which 
relates to this. I began practicing in New York 
in 1967 doing capital markets work with a 
Wall Street law firm. I came to Paris for 
personal reasons in 1972. There was no capital 
markets work in Paris in 1972. So, a foreign 
lawyer here in Paris had obviously to find 
something to do. Fortunately, I speak English 
and I had New York bar qualifications and 
I eventually got Paris bar qualifications but, 
frankly, it wasn’t clear what my practice would 
be here. I only knew that I wanted to be here 
in Paris


The 1973 oil shock
But it just so happened that, in 1973, the world 
changed - at least the business world did. It 
changed between September and December 
of 1973 when the world oil price quadrupled. 
This was an extraordinary event with a global 
economic impact (though I did not appreciate 
this at the time).  If you look at the relevant 
statistics, you can see that from about 1880 
to about 1973, the price of oil was no more 
than an average of US$3 a barrel. And then see 
what happened in 1973 – the oil price went 
from US$3 per barrel in September 1973 to 
US$12 per barrel in December 1973 and the 
oil price has remained at a much higher level 
than US$3 per barrel since! If you look at the 
oil price after the early 1970s, you will see that 
it continues to be far above the original US$3 a 
barrel price, going up even to US$125 a barrel.


I won’t spend more time on that, but I 
would say that that was the critical event in the 
development of international construction in 
our time and so of international construction 
law and also, to a large extent, in the develop-
ment of international arbitration – whereas 
before the 1970s, international construction 
law and international arbitration were 
practically unknown as practice areas, at least 
in Paris.


This oil price shock and its aftermath led to 
the transformation of much of the Middle East 
– at least the oil producing countries – from 
being a series of desert kingdoms to being 
modern looking countries, having the latest 
facilities, equipment and infrastructure.


Four seminal developments in 
international construction law
Following the oil price shock, I would say 
there were four seminal developments in the 
development of international construction law. 
They all, to my mind, result from the impact of 
the dramatic increase in oil prices beginning in 
the early 1970s and the corresponding dramatic 
increase in international construction in the oil 
producing countries which followed.


First, Ian Duncan Wallace’s The International 
Civil Engineering Contract, published in 1974.  
This was the first commentary on a FIDIC 
contract. It was a commentary on the second 
edition of the FIDIC Red Book published in 
1969. All of us practicing in the field – there 
were not many of us - were aware of this 
book, as it was the only book on the subject.  
It was supplemented in 1980 to cover the third 
edition of the Red Book published in 1977.


Second, in 1975, there was the first meeting 
of the IBA’s international construction law 
committee, chaired by an American lawyer 
resident in London, Gordon Jaynes, who had 
the idea for this initiative.


I remember attending this first meeting 
in Paris as I was just beginning to get my 
feet wet in this field. On the podium was 
Robert Fitt, who was an engineer and a 
recent President of FIDIC – he was a very 
distinguished looking man. At the back of 
the room, was Ian Duncan Wallace himself, a 
brilliant and seemingly cantankerous English 
barrister, who was heavily criticising FIDIC’s 
contracts and everything (apparently) that Mr 
Fitt had to say about them.  It was a most 
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interesting and unexpected debate - witnessing 
verbal jousting of an English barrister with an 
English engineer over essentially an English 
form of contract.  I think that the international 
audience at the IBA was quite taken aback and 
fascinated by it.


As the same meeting, there was a talk by 
the Chairman of Rio Tinto Zinc, who stated 
that international construction was too risky 
a business and that therefore his company was 
withdrawing from it entirely. I also remember 
a talk by a US contractor at the same meet-
ing, describing how, on a project in Latin 
America, due to underground conditions, his 
company had been driven bankrupt. I found 
all this tremendously dramatic and interesting! 
Attending this meeting was one of the events 
that fascinated me in my early days of practice.


I would say the third key event was the 
English case of Edward Owen Engineering Ltd 
v Barclays Bank International Ltd, a decision 
of Lord Denning in 1977 where he said that 
a performance bond in the form of a first 
demand guarantee, which is such a standard 
feature today of international contracts, “is 
a new creature so far as we are concerned”. 
The English Courts had apparently not 
been presented with such a document for 
interpretation before. This case continues, 
I believe, to be perhaps the leading 
case in the field and very influen-
tial worldwide.


The fourth seminal development was the 
first issue of The International Construction Law 
Review in 1983, which was the first law journal 
devoted to publishing significant legal writing 
in the field of international construction. It 
was edited then by Humphrey LLoyd and 
David Wightman.


Those, to me, are the four seminal events in 
our field and they all follow from the oil price 
shock of 1973.


Impact of FIDIC contracts
Let’s take a look at what happened then to 
the FIDIC conditions. The first edition of the 
Red Book was issued in 1957 – the General 
Conditions were just 16¼ pages long. They 
were almost identical to the English Institution 
of Civil Engineers’ Conditions at that time. 
The 1957 edition even had a clause providing 
for the English legal doctrine of frustration, 
and nothing could be better evidence of its 
common law origins than that. So, very little 
effort had been made to make it an interna-
tional contract.


“THIS OIL PRICE 
SHOCK AND ITS 


AFTERMATH LED TO 
THE TRANSFORMATION 


OF MUCH OF THE 
MIDDLE EAST FROM 


BEING A SERIES OF 
DESERT KINGDOMS 
TO BEING MODERN 


LOOKING COUNTRIES, 
HAVING THE LATEST 


FACILITIES, EQUIPMENT 
AND INFRASTRUCTURE.”
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The same was true of the second edition 
published in 1969 as it was almost identical 
to the first edition. Then, with the effect of 
the oil shock I have been describing being 
felt, you begin to see the change. With the 
third edition in 1977 the Red Book becomes 
somewhat longer and a bit more international. 
But the biggest change comes with the fourth 
edition in 1987, which was nearly twice as 
long as the third edition and which was really 
the first to reflect experience from the impact 
of work in the Middle East where, of course, 
so much oil was being exploited.


Impact on FIDIC claims procedures
Let’s look at the provisions on claims. If you 
look at the early editions of the Red Book, 
you will see that claims were covered in just 
two sentences at the end of clause 52, which 
dealt with the valuation of variations. Claims 
were barely discussed. A claim (réclamation in 
French) was even a nasty word that you didn’t 
want to use, whether in English or French. It 
was considered embarrassing actually to have to 
refer to claims at this time. Engineers sought to 


avoid the subject.
However, things evolved. In the 


third edition of the Red Book 
published in 1977, claims were 
discussed in three sentences. In 


the fourth edition in 1987, there 


was an entire clause dealing with claims, clause 
53, but only with contractors’ claims. Then 
in the 1999 edition, there was recognition 
that employers could also have claims and 
that those should be subject to some kind of 
procedure. But contractors’ claims were still 
given the most attention, occupying one entire 
page. There was also a provision, sub-clause 
3.5, in the 1999 contracts, as you know, for the 
engineer to make determinations on claims.


Now if you look at the new 2017 Red 
Book you will see that, going from just two 
sentences dealing with claims in 1957, we now 
have seven pages which deal with claims, in 
various different ways.


Impact on FIDIC dispute procedures
What about disputes, which have always been 
a distinct subject from claims in a FIDIC 
contract (a dispute being commonly defined as 
a claim that has been rejected by the engineer 
but which the claimant decides to pursue)? 
In the early editions of the Red Book, there 
was a very famous clause, which everyone 
in the industry knew, clause 67, which dealt 
with disputes and provided for the mandatory 
reference of disputes to the engineer who 
was given 90 days to decide them. There was 
then a subsequent 90-day period in which, 
if you were dissatisfied with the engineer’s 
decision, you could express dissatisfaction and 
“require” arbitration. It was never very clear 
what “require” arbitration meant. Could you 
do that with a notice, or did you have to file a 


request for arbitration? These was a long 
discussion about that. That’s history 


today. The point here is that it 
was an elaborate clause 


which often itself 


“THE BIGGEST 
CHANGE COMES 
WITH THE FOURTH 
EDITION IN 1987 
OF THE RED BOOK, 
WHICH WAS NEARLY 
TWICE AS LONG AS 
THE THIRD EDITION 
AND WHICH WAS 
REALLY THE FIRST TO 
REFLECT EXPERIENCE 
FROM THE IMPACT 
OF WORK IN THE 
MIDDLE EAST WHERE  
SO MUCH OIL WAS 
BEING EXPLOITED.”
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led to disputes as still seems to be true of the 
disputes clause in FIDIC’s contracts today.


The disputes procedure has evolved from 
occupying half a page in 1957 (clause 67) to 
occupying 22 pages in 2017 (clause 21 and 
related provisions). Let’s look at that a bit 
more closely.


Not only was this 90 day procedure carried 
over from the English Institution of Civil 
Engineers’ Conditions, but also other language 
was carried over, which was very difficult for 
people outside England to understand. It was 
provided that any dispute “in respect of which 
the decision (if any) of the Engineer has not 
become final and binding”, may be referred to 
arbitration. This is totally different, of course, 
from a normal ICC arbitration clause which 
provides that any and all disputes relating to 
a contract may be referred to arbitration. The 
channel for getting to arbitration in the Red 
Book was (and still is) very narrow. Only a 
dispute in respect of a non-final and binding 
decision could at that time be referred to 
arbitration. What did that mean? Why was it 
there? Whatever the reason, it was in the Red 
Book unchanged for a number of years as I 
shall discuss shortly. Another feature was that 
you could not begin arbitration, generally, 
until the completion of the works, except in 
very limited cases such as where the engineer 
had withheld a certificate or withheld reten-
tion money.


In 1987, FIDIC took the decision that all 
time periods in its contracts should be divisible 
by 7. So, in the Red Book fourth edition 
published in 1987, there was 84 days (instead 
of 90 days) for the engineer to give its decision 
and 70 days for a party to give a notice of 
dissatisfaction with it.


I had been faced with a problem of having a 
final and binding decision which the employer 


wasn’t paying and we needed to get the 
employer to pay the decision but the FIDIC 
clause said (as I have mentioned above) that 
you could only take disputes to arbitration 
where the decision of the engineer has not 
become final and binding. So, how did one get 
to arbitration if one had the benefit of a final 
and binding decision?


The provision that you could only take 
disputes which had not become final and 
binding to arbitration arose because in 
England, if the decision was final and binding, 
you just went to the courts and got summary 
judgment from the court. That would be the 
most effective remedy in an English domestic 
construction contract.


But that’s totally incompatible with the 
way international arbitration developed, as 
it foresaw that all disputes under a contract 
should be settled by arbitration without excep-
tion. So, in the Red Book in 1987 we resolved 
this drafting issue by providing that one could 
go to arbitration even in the case of a failure 
to comply with a final and binding decision. 
But that led later to further problems, as is 
well known (what happened in the case of a 
failure to comply with a binding but not final 
decision?).


To resolve this last issue, in 2017 we have 
provided that not just final and binding 
decisions but also just a binding decision may 
be referred to arbitration. There is also now a 
provision in the 2017 books that you can go 
to arbitration directly (and avoid a reference 
to the Dispute Avoidance/Adjudication Board 
(DAAB), which has replaced the engineer, 
and avoid the mandatory amicable settlement 
period which follows the DAAB’s decision 
procedure) in two cases – when there’s been 
an agreement of the parties under sub-clause 
3.7 of the conditions and in the case of a final 


and binding determination of 
the engineer under the same 
sub-clause. So that’s new in the 
new FIDIC contracts and, as 
you will have noted, since 1999, 
the Dispute Adjudication Board is 
now called a Dispute Avoidance/
Adjudication Board or DAAB.


Impact on ICC arbitration
What about ICC arbitration? The 
FIDIC contracts have normally provided 
that arbitration would be conducted under 
the Rules of Arbitration of the ICC, gener-
ally by one or more arbitrators. Well, when 
I began practice in Paris in the early 1970s, 
the applicable rules were the 1955 rules, and 
they were just eight pages long! There was also 
not much literature in the field of arbitration. 
Thus, on French arbitration law there was just 
a single book by Jean Robert, as I recall. The 
very limited material and guidance available on 
the subject of arbitration meant, in effect, that 
more or less anyone could practise arbitration, 
including someone totally unqualified like 
myself, a corporate lawyer. All of us in Paris at 
the time were generalists and arbitration was 
just one small area of practice like any other 
small area. It was not the speciality practice area 
which it has become today.


But, of course, all that has changed since 
and you can see how even the ICC arbitration 
rules, which the ICC tries deliberately – and 
correctly - to keep brief and flexible, have 
evolved and how they have become more 
and more complicated and more and 
more detailed.


Just to recall to you how dramatic the 
changes have been over the last 45 years or 
so, please note that there were no modern 
arbitration laws in the early 1970s. French 


“THE VERY LIMITED MATERIAL AND GUIDANCE AVAILABLE ON THE 
SUBJECT OF ARBITRATION MEANT, IN EFFECT, THAT MORE OR LESS 


ANYONE COULD PRACTISE ARBITRATION, INCLUDING SOMEONE 
TOTALLY UNQUALIFIED LIKE MYSELF, A CORPORATE LAWYER.”







arbitration law had been unchanged since 
Napoleon until it was reformed in 1980-81. 
England didn’t have a modern arbitration 
law until 1996. There was no UNCITRAL 
Model Law until 1986 and there was very 
little investment arbitration – while the 
ICSID Convention had existed since 1965, 
there was little activity in relation to it; 
there were no IBA rules or guidelines on 
arbitration; there were no UNCITRAL 
notes and no third-party funding. So, 
in a way it was great! As an arbitration 
practitioner, you had enormous freedom. 
Practically anyone could practise in the 
field. You did not have to be a lawyer 
or otherwise qualified. You just had to 
be an adult, that is 21!


But this freedom came at a price 
as there was also uncertainty as to 
how any arbitration would be con-
ducted. As a practical matter, this 
would often depend on who your 
arbitrators were going to be: for 


example, whether the arbitrator 
was a former English judge or a 
Swiss or German lawyer. Each 
would apply, instinctively, his (or 


her) national civil procedure 
to the process. Therefore 
you had better be ready 
to cope with that because 


that’s often the only procedure that they would 
know about. So, the freedom which we had 
was not without its problems.


Well, you all know how arbitration has 
developed since those times. It has increas-
ingly adopted common law procedures in 
relation to document production (though 
not common law discovery) and direct and 
cross-examination of witnesses by counsel. 
To see the contrast with the past, you must 
just compare the IBA Rules on the Taking 
of Evidence in 2010 with the first edition 
of those rules in 1983 and you can see the 
changes. Advocacy and litigation skills are now 
critically important in arbitration. None of that 
was important in the old days. You did the best 
you could, as a generalist, with your case. There 
were some English barristers who came over 
to Paris sometimes but otherwise there were 
few specialists in advocacy.


Constructions projects themselves, and so 
construction arbitrations, are today growing 
bigger, more complex and more fact- and 
document-intensive. They increasingly 
involve multiple parties and contracts. As a 
consequence, arbitrations are taking longer 
and becoming more expensive than ever. Yet, 
at the same time, there are mitigating factors. 
We have under the new ICC arbitration rules: 
the expedited procedural rules, the emergency 
arbitrator rules, case management meetings 
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and procedures, sanctions of arbitrators, if they 
are too slow, as they have been, and the sealed 
offer procedure, which is now, I hope, increas-
ingly accepted in international arbitration. 
(The ICC has a current note to parties and 
arbitral tribunals dealing with sealed offers.) 
There is also a widening pool of arbitrators, 
and a movement for greater diversity and 
greater participation of women in arbitration. 
All these things may help arbitration to be 
more efficient.


The future
What about the present and the future? Well, 
I don’t want to hazard much about the future. 
But what I am seeing, myself, is a continued 
emphasis on more prescriptive, detailed and 
longer construction contracts. What was 
implicit in a standard form of construction 
contract, like a FIDIC contract, is becoming 
more and more explicit. For example, in the 
early editions of the FIDIC contract there was 
no clause describing the duties of the engineer. 
The engineer was like God – he was invisible 
but all powerful. As everyone was expected to 
know that, there was no need – or so it was 
felt – to write down and inform people of 
what the engineer was meant to do. However, 
in an international contract, these things must 
be explained as the parties often come from 
widely different cultures and it cannot be 


assumed that they will necessarily be familiar 
with English legal culture upon which FIDIC 
contracts are based.


In addition, I think contract administration 
is going to become much more important, 
given the more complicated and detailed 
claims procedures which modern construction 
contracts provide for. The emphasis today is 
also on dispute avoidance rather than dispute 
adjudication which explains the change in the 
title of the Dispute Adjudication Board in the 
new FIDIC contracts, which is now called a 
Dispute Avoidance/Adjudication Board.


In an ideal world, I think the best system, 
by far, is where a Dispute Board just gives 
recommendations rather than binding decisions, 
as it should provide parties with the guidance 
that they need and is less adversarial. But that 
often does not seem to work internationally, 
because public bodies, who are often the 
employers, particularly in the Middle East, 
but also elsewhere, say that they want to have 
a binding decision because they cannot pay 
just based on a recommendation. If a Dispute 
Board just issues a recommendation then a 
government civil servant is going to have to 
take the responsibility of accepting, or not, 
that recommendation and perhaps making 
a payment based on it. Government officials 
frequently don’t want to take that responsibility 
for fear of being accused of corruption.


So we have Dispute 
Boards making binding 
decisions instead of making 
recommendations. This 
appears to be the best that we 
can manage in our world today. 
The most intractable disputes 
will go, nevertheless, to interna-
tional arbitration, as in the past.


So, I think that we will see 
more and more specialisation in the 
area of contract administration and 
more emphasis on dispute avoidance, 
especially by Dispute Boards. We 
are also going to see more and more 
regulation and guidelines dealing with 
these subjects and with international 
arbitration. This is what current trends 
seem to indicate.


Thank you very much.


The 2nd Annual GAR Live: Construction 
Disputes took place on 4 April at Hotel du 
Collectionneur in Paris. Held in association with 
Paris Arbitration Week, it was sponsored by 
Freshfields Bruckhaus Deringer, Herbert Smith 
Freehills, 3 Verulum Buildings, Pinsent Masons, 
FTI Consulting, Reed Smith, BDO, Vinson & Elkins 
and Profile Investment.


“IN AN IDEAL WORLD, I THINK THE BEST 
SYSTEM, BY FAR, IS WHERE A DISPUTE BOARD 
JUST GIVES RECOMMENDATIONS RATHER 
THAN BINDING DECISIONS, AS IT SHOULD 
PROVIDE PARTIES WITH THE GUIDANCE THAT 
THEY NEED AND IS LESS ADVERSARIAL.”





