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PRESIDENT’S UPDATE

The fall Board Meeting took place in
Austin, TX over the past weekend.
We discussed numerous items of
interest to the Fellows including:

i The appointment of the ACCL
Nominating Committee members to
serve with Doug Oles, our Past
President. (Robbie MacPherson and
Deb Ballatti have graciously agreed
to fill those spots.)

. A recap of the planning for
the  upcoming 2020 annual
meeting in Tucson which, by all
accounts, should be enjoyable and
informative for the attendees.

s Growth considerations for
next year’s Membership Committee

(to be chaired by Anne Gorham) and
the appointment of two replacement

members in accordance with the
requirements of the Bylaws.

Future Board meeting dates of April
18 (Chicago), August 22 (Sun Valley,
ID or Jackson Hole, WY) and
December 5 (San Francisco, CA).

. The possibility of establishing
an ACCL Endowment for
educational and training purposes.

. Our 2019-20 Actual Income
and Expenses vs. the Budget (which
will reflect most income and
expenses accruing after the first of
the year to include dues and
meeting registration fees and
ongoing expenses).

‘ Updating and upgrading the
ACCL web site to include personal
and professional information on
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current Fellows and to permit their
ability to edit that information.

As previously reported, Kathy
Barnes, the Program Chair, has
assembled informative and
interesting topics for presentation at
the plenary and committee sessions.
Likewise, spouses’ activities are
planned with very helpful feedback
from those who plan to participate.

You should have received the
annual meeting brochure issued
in early November. You are
reminded to promptly make room
reservations at the Lowes Ventana
Canyon Resort as soon as possible to
avoid last minute booking issues
and resulting frustration.

Charles  Sink  reports  that
preparation of the winter edition of
the Journal is well underway. We
expect Charles to pass his “Journal
Editor’s Mantle” to others following
release of the winter edition.
Meanwhile, please express your
appreciation to Charles for his
dedicated efforts over the past few
years.

John Heisse and Jim Schenck, the
Program  Chair, are already
planning the March 18-21, 2021
Charleston, South Carolina Annual
Meeting and program. Jim has
scheduled a Planning Committee
Meeting for 7-8 AM Saturday

during the Tucson meeting. Please
feel free to provide input during
that meeting and also make sure to
reserve the annual meeting dates on
your calendar.

The next Board meeting is
scheduled for February 20, 2020 in
conjunction with the Tucson
meeting. If you have an item you
wish the Board to consider at the
meeting, please drop me a note and
we’ll place it on the agenda.

You and your family have our best
wishes for enjoyment of the Holiday
Season.

- Dave Lane, President

FUTURE MEETINGS OF
INTEREST

HOLD THESE DATES for future
ACCL Meetings:

31st Annual Meeting

February 20-23, 2020

The Loews Ventana Canyon Resort
Tucson, Arizona

32nd Annual Meeting
March 18-21, 2021
Charleston, South Carolina

NEWLY ELECTED FELLOWS

Following a detailed investigation
by our Membership Committee and
a detailed review and discussion by
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the Board of Governors, the Board
voted to elect the following to
Fellowship in the College:

1. Bruce G. Alexander
West Palm Beach, FL

2. Jayne A. Czik
Brooklyn, NY

3. Richard P. Flake
Houston, TX

4. Nicholas K. Holmes
Manchester, NH

5. Anthony L. Meagher
Baltimore, MD

6. Hon. Carol N. Park-Conroy
(Honorary)
Alexandria, VA

7. Cassidy R. Rosenthal
Lexington, KY

8. Richard J. Tyler
New Orleans, LA

9. Sharon Vogel
Toronto, ON, Canada

The ACCL would like to extend a
heartfelt congratulations to the New
Fellows and we look forward to
learning more about them in our

upcoming = January issue  of
ACCoLades.

COLLEGIALITY CORNER
Bill Geisen -

In October, Sandy and I spent two
incredible weeks in Greece. I tried to
get Sandy to acknowledge that I
remind her of a Greek god, but she
couldn’t manage to utter those
words. Go figure! Nonetheless, we
enjoyed a trip of a lifetime.

Doug Jones - 1 have been
appointed by the President of
Singapore to be an International
Judge of the Singapore International
Commercial Court effective 1
November 2019. Details of the Court
and the other International Judges
can be found at:

https:/ /www.sicc.gov.sg/

I am looking forward to combining
this role with my ongoing practice
as an international arbitrator.
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Jim Groton - At the annual meeting
of the Construction Lawyers Society
of America in September, Ed
Meyerson and Mabry Rogers
presented me with CLSA’s Lifetime
Achievement Award.

Also, in its September 30 issue,
Atlanta’s legal newspaper, The
Fulton County Daily Report
named me as a “Georgia
Trailblazer” in recognition of
my pioneering work in developing
and advocating the use of proactive
pre-dispute and pre-escalation
techniques for preventing disputes
in  construction and = other
commercial relationships.

Gordon Jaynes - Click here for a
copy of a paper presented as a
keynote address at an annual Global
Arbitration Report conference.

Written by Chris Seppala of White &
Case Paris, it is "look back" over his
career plus a bit of "look ahead".
Chris is perhaps most widely
known as Legal Adviser of FIDIC
and being intimately involved in
preparation of FIDIC's Conditions
of Contract for use on international
engineering and  construction
contracts, and the arbitration of
disputes under them.

I thought his address may be of
interest to ACCL Fellows because
of its perspective on the huge

changes which have occurred in
the international engineering and
construction industry following the
"oil price revolution" of 1973. Chris
identifies four key events and two of
them involve two ACCL Fellows
(Honorary). It is well written and
gives a vivid picture of a young
Chris arriving in Paris from New
York City and beginning his
discovery of a new scene in which
he tries to find his way as "a foreign
lawyer."

Roberto Hernandez -

o Velpr S8
R 44{"’!115,@91@

e

Gaby and I celebrated our 20th
anniversary last October. We thank
God for all these years and feel
blessed by our two daughters: Ana
Gaby and Ximena.
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Allen Gibson -
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Here are some photos from a recent
excursion to Kentucky. Wendy and
I were with Dave and Deb Ballati
celebrating Dave’s 70th birthday
with Buck Hinkle and Anne
Gorham who were celebrating their
20th wedding anniversary! We were
also joined by Beth Boulton for a fun
week of playing golf, visiting horse
farms, traversing the Bourbon
Trail (picture from Buffalo Trace

Distillery) and attending the horse
races at Keeneland (2nd photo).

John McGuinn -

i

Karen and I celebrated our 50th
wedding anniversary on September
27th. Here’s the photo with Karen
holding our wedding certificate.
One of us kept it for 50 years (hint: it
wasn’t me).

Josh Leavitt - For the third
straight year I acted as national
co-chairperson of PLI's annual
Commercial Real Estate Institute
presented in New York, Chicago
and San Francisco, moderated
the two-day Chicago session
and was a presenter on the
“Construction Issues” panel. I also
published an article in Bloomberg
Environment titled “New Legal
Cases Show Need to Adapt to
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Climate Change” as part of my
continuing interest in liability of
construction industry participants
for failure to adapt to climate
change.

Clifford Shapiro -

I'm feeling great and looking
forward to seeing everyone at the
next annual meeting. I'm also
enjoying serving as an arbitrator
and mediator, and speaking more
often about ethical issues that can
arise in the ADR context (including
a plenary session at the American
College of Coverage Counsel earlier
this year). But the best recent event
(by far) was a bike trip to Italy that
included a separate visit to the
Quintarelli winery - who knew

wines from Veneto could be so
good?

EDITOR’S NOTE

Happy Autumn to everyone. This
issue of the ACCoLades is filled
with interesting reports from many
of our Fellows. A particular note is
a congratulations to Fellow Rick
Lowe on his election as judge on the
City of Philadelphia’s Court of
Common Pleas.

I hope that everyone will enjoy a
happy and safe Thanksgiving
holiday with family and friends. My
best wishes to you.

John H. “Buzz” Tarlow
jtarlow@lawmt.com
406-586-9714
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Chris Seppala - the chief legal adviser to FIDIC - gave the keynote

address at GAR Live: Construction Disputes 2018, on construction
arbitration’s past and the future.

n a talk rich in history and colour, Seppild
clarified how a humble New York Capital
markets lawyer in 1972 could “accidentally”
become chief legal adviser to FIDIC (the
International Federation of Consulting
Engineers) and a doyenne of the international
construction bar; shared memories of Paris
in the 1980s when international arbitra-
tion was taking oft (“you had enormous
freedom . . . Practically, anyone could practise
in the field .. .You just had to be an adult!”);
and gave predictions of the future.

Above all, he explained how an activity,
international construction, that was once
shunned as “too risky” and sent one respect-
able company to bankruptcy — had been
galvanised by the oil price hike of the 1970s
and the construction boom it fuelled in the
Middle East, to become the industry of today,

and all of the changes for disputes lawyers
that had meant.

LLUSTRATIONS: ISTOCK.COM

“[In the early editions of FIDIC] a claim
(réclamation in French) was even a nasty word that
you didn’t want to use, whether in English or in
French,” Seppild remembered. There were only two
sentences on claims in the first FIDIC contract:

“It was considered embarrassing actually to have
to refer to claims at this time. Engineers sought to
avoid the subject.”

Today — the disputes mechanism stretches to “22
pages” — and there are still areas of debate.

The following is an edited transcript of the

speech, with introductory words from Peter Rosher,
co-chair of the conference.

GAR Live: Construction Disputes took place on 12
April 2018 at Allen & Overy, Paris. It was sponsored
by 3 Verulam Buildings, Clyde & Co, FTI Consulting,
Herbert Smith Freehills, HKA, Pinsent Masons, Reed
Smith, Vannin Capital and Vinson & Elkins.

Continued overleaf
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Peter Rosher: The choice of Chris Seppilid
was instant for both Jane (Davies Evans) and
myself, and a very natural choice, and we were
delighted when Chris accepted. A special
pleasure for me because Chris was my first boss
when I arrived in Paris back in the mid 907%.
Even back then Chris’s reputation was already
stellar in the construction disputes field and he
has been associated with FIDIC ever since I
can remember. He advised in the preparation
of the fourth edition of the Red Book. He was
then a legal adviser, a member for the FIDIC
update task force which prepared the 1999 edi-
tions of the Red, Yellow and Silver Books and,
of course, Chris has been involved in the more
recent editions of the FIDIC contracts that
came out last year. We deliberately, Jane and I,
didn’t say much to Chris about what he might
want to cover in his keynote speech. What we
did ask, however, or rather we invited, is that he
share with us the evolution that he has seen of
construction disputes over the last decades. So
with that, I'll pass it over to Chris.

Seppdld: Thank you very much, Peter, and
thank you very much, Jane, for inviting me
here. I am very flattered and feel very honoured
to be here, and to be addressing you this morn-
ing. I was going to talk about FIDIC - the new
FIDIC contracts — but Jane quite firmly told
me no, there are a lot of other people speaking
about that. What we want to hear from you,
she said, was how you have seen construction
arbitration change over the years and how you
anticipate it will be developing in the future.
And Peter Rosher was saying the same thing.
How has construction arbitration changed over
the years would, he said, be a good topic. And I
think it is, so let us turn to that subject: specifi-
cally I shall address The Evolution of Claims and
Disputes Procedures in relation to FIDIC contracts
since 1957, when the first edition of the FIDIC
Red Book was published.

Let me just say a word about myself, which
relates to this. I began practicing in New York
in 1967 doing capital markets work with a
Wall Street law firm. I came to Paris for
personal reasons in 1972. There was no capital
markets work in Paris in 1972. So, a foreign
lawyer here in Paris had obviously to find
something to do. Fortunately, I speak English
and I had New York bar qualifications and
I eventually got Paris bar qualifications but,
frankly, it wasn’t clear what my practice would
be here. I only knew that I wanted to be here

in Paris

But it just so happened that, in 1973, the world
changed - at least the business world did. It
changed between September and December
of 1973 when the world oil price quadrupled.
This was an extraordinary event with a global
economic impact (though I did not appreciate
this at the time). If you look at the relevant
statistics, you can see that from about 1880
to about 1973, the price of oil was no more
than an average of US$3 a barrel. And then see
what happened in 1973 — the oil price went
from US$3 per barrel in September 1973 to
US$12 per barrel in December 1973 and the
oil price has remained at a much higher level
than US$3 per barrel since! If you look at the
oil price after the early 1970s, you will see that
it continues to be far above the original US$3 a
barrel price, going up even to US$125 a barrel.
I won’t spend more time on that, but I
would say that that was the critical event in the
development of international construction in
our time and so of international construction
law and also, to a large extent, in the develop-
ment of international arbitration — whereas
before the 1970s, international construction
law and international arbitration were
practically unknown as practice areas, at least

in Paris.

This oil price shock and its aftermath led to
the transformation of much of the Middle East
— at least the oil producing countries — from
being a series of desert kingdoms to being
modern looking countries, having the latest
facilities, equipment and infrastructure.

Following the oil price shock, I would say
there were four seminal developments in the
development of international construction law.
They all, to my mind, result from the impact of
the dramatic increase in oil prices beginning in
the early 1970s and the corresponding dramatic
increase in international construction in the oil
producing countries which followed.

First, lan Duncan Wallace’s The International
Civil Engineering Contract, published in 1974.
This was the first commentary on a FIDIC
contract. It was a commentary on the second
edition of the FIDIC Red Book published in
1969. All of us practicing in the field — there
were not many of us - were aware of this
book, as it was the only book on the subject.
It was supplemented in 1980 to cover the third
edition of the Red Book published in 1977.

Second, in 1975, there was the first meeting
of the IBA’s international construction law
committee, chaired by an American lawyer
resident in London, Gordon Jaynes, who had
the idea for this initiative.

I remember attending this first meeting
in Paris as I was just beginning to get my
feet wet in this field. On the podium was
Robert Fitt, who was an engineer and a
recent President of FIDIC — he was a very
distinguished looking man. At the back of
the room, was Ian Duncan Wallace himself, a
brilliant and seemingly cantankerous English
barrister, who was heavily criticising FIDIC’s
contracts and everything (apparently) that Mr
Fitt had to say about them. It was a most
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interesting and unexpected debate - witnessing
verbal jousting of an English barrister with an
English engineer over essentially an English
form of contract. I think that the international
audience at the IBA was quite taken aback and
fascinated by it.

As the same meeting, there was a talk by
the Chairman of Rio Tinto Zinc, who stated
that international construction was too risky
a business and that therefore his company was
withdrawing from it entirely. I also remember
a talk by a US contractor at the same meet-
ing, describing how, on a project in Latin
America, due to underground conditions, his
company had been driven bankrupt. I found
all this tremendously dramatic and interesting!
Attending this meeting was one of the events
that fascinated me in my early days of practice.

I would say the third key event was the
English case of Edward Owen Engineering Ltd
v Barclays Bank International Ltd, a decision
of Lord Denning in 1977 where he said that
a performance bond in the form of a first
demand guarantee, which is such a standard
feature today of international contracts, “is
a new creature so far as we are concerned”.
The English Courts had apparently not
been presented with such a document for
interpretation before. This case continues,
I believe, to be perhaps the leading
case in the field and very influen-
tial worldwide.

The fourth seminal development was the
first issue of The International Construction Law
Review in 1983, which was the first law journal
devoted to publishing significant legal writing
in the field of international construction. It
was edited then by Humphrey LLoyd and
David Wightman.

Those, to me, are the four seminal events in
our field and they all follow from the oil price
shock of 1973.

Impact of FIDIC contracts

Let’s take a look at what happened then to
the FIDIC conditions. The first edition of the
Red Book was issued in 1957 — the General
Conditions were just 16% pages long. They
were almost identical to the English Institution
of Civil Engineers’ Conditions at that time.
The 1957 edition even had a clause providing
for the English legal doctrine of frustration,
and nothing could be better evidence of its
common law origins than that. So, very little
effort had been made to make it an interna-

tional contract.






THE PAST AND FUTURE OF CONSTRUCTION ARBITRATION

The same was true of the second edition
published in 1969 as it was almost identical
to the first edition. Then, with the effect of
the oil shock I have been describing being
felt, you begin to see the change. With the
third edition in 1977 the Red Book becomes
somewhat longer and a bit more international.
But the biggest change comes with the fourth
edition in 1987, which was nearly twice as
long as the third edition and which was really
the first to reflect experience from the impact
of work in the Middle East where, of course,
so much oil was being exploited.

Impact on FIDIC claims procedures
Let’s look at the provisions on claims. If you
look at the early editions of the Red Book,
you will see that claims were covered in just
two sentences at the end of clause 52, which
dealt with the valuation of variations. Claims
were barely discussed. A claim (réclamation in
French) was even a nasty word that you didn’t
want to use, whether in English or French. It
was considered embarrassing actually to have to
refer to claims at this time. Engineers sought to
avoid the subject.
However, things evolved. In the
third edition of the Red Book
published in 1977, claims were
discussed in three sentences. In
the fourth edition in 1987, there

was an entire clause dealing with claims, clause
53, but only with contractors’ claims. Then
in the 1999 edition, there was recognition
that employers could also have claims and
that those should be subject to some kind of
procedure. But contractors’ claims were still
given the most attention, occupying one entire
page. There was also a provision, sub-clause
3.5, 1in the 1999 contracts, as you know, for the
engineer to make determinations on claims.
Now if you look at the new 2017 Red
Book you will see that, going from just two
sentences dealing with claims in 1957, we now
have seven pages which deal with claims, in
various different ways.

Impact on FIDIC dispute procedures
What about disputes, which have always been
a distinct subject from claims in a FIDIC
contract (a dispute being commonly defined as
a claim that has been rejected by the engineer
but which the claimant decides to pursue)?
In the early editions of the Red Book, there
was a very famous clause, which everyone
in the industry knew, clause 67, which dealt
with disputes and provided for the mandatory
reference of disputes to the engineer who
was given 90 days to decide them.There was
then a subsequent 90-day period in which,
if you were dissatisfied with the engineer’s
decision, you could express dissatisfaction and
“require” arbitration. It was never very clear
what “require” arbitration meant. Could you
do that with a notice, or did you have to file a
request for arbitration? These was a long
discussion about that. That’s history
today. The point here is that it
was an elaborate clause

which often itself
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led to disputes as still seems to be true of the
disputes clause in FIDIC’s contracts today.

The disputes procedure has evolved from
occupying half a page in 1957 (clause 67) to
occupying 22 pages in 2017 (clause 21 and
related provisions). Let’s look at that a bit
more closely.

Not only was this 90 day procedure carried
over from the English Institution of Civil
Engineers’ Conditions, but also other language
was carried over, which was very difficult for
people outside England to understand. It was
provided that any dispute “in respect of which
the decision (if any) of the Engineer has not
become final and binding”, may be referred to
arbitration. This is totally different, of course,
from a normal ICC arbitration clause which
provides that any and all disputes relating to
a contract may be referred to arbitration. The
channel for getting to arbitration in the Red
Book was (and still is) very narrow. Only a
dispute in respect of a non-final and binding
decision could at that time be referred to
arbitration. What did that mean? Why was it
there? Whatever the reason, it was in the Red
Book unchanged for a number of years as I
shall discuss shortly. Another feature was that
you could not begin arbitration, generally,
until the completion of the works, except in
very limited cases such as where the engineer
had withheld a certificate or withheld reten-
tion money.

In 1987, FIDIC took the decision that all
time periods in its contracts should be divisible
by 7. So, in the Red Book fourth edition
published in 1987, there was 84 days (instead
of 90 days) for the engineer to give its decision
and 70 days for a party to give a notice of
dissatisfaction with it.

I had been faced with a problem of having a
final and binding decision which the employer

wasn’t paying and we needed to get the
employer to pay the decision but the FIDIC
clause said (as I have mentioned above) that
you could only take disputes to arbitration
where the decision of the engineer has not
become final and binding. So, how did one get
to arbitration if one had the benefit of a final
and binding decision?

The provision that you could only take
disputes which had not become final and
binding to arbitration arose because in
England, if the decision was final and binding,
you just went to the courts and got summary
judgment from the court. That would be the
most effective remedy in an English domestic
construction contract.

But that’s totally incompatible with the
way international arbitration developed, as
it foresaw that all disputes under a contract
should be settled by arbitration without excep-
tion. So, in the Red Book in 1987 we resolved
this drafting issue by providing that one could
go to arbitration even in the case of a failure
to comply with a final and binding decision.
But that led later to further problems, as is
well known (what happened in the case of a
failure to comply with a binding but not final
decision?).

To resolve this last issue, in 2017 we have
provided that not just final and binding
decisions but also just a binding decision may
be referred to arbitration. There is also now a
provision in the 2017 books that you can go
to arbitration directly (and avoid a reference
to the Dispute Avoidance/Adjudication Board
(DAAB), which has replaced the engineer,
and avoid the mandatory amicable settlement
period which follows the DAAB’s decision
procedure) in two cases — when there’s been
an agreement of the parties under sub-clause
3.7 of the conditions and in the case of a final

and binding determination of

the engineer under the same
sub-clause. So that’s new in the
new FIDIC contracts and, as

you will have noted, since 1999,
the Dispute Adjudication Board is
now called a Dispute Avoidance/
Adjudication Board or DAAB.

What about ICC arbitration? The
FIDIC contracts have normally provided

that arbitration would be conducted under
the Rules of Arbitration of the ICC, gener-
ally by one or more arbitrators. Well, when

I began practice in Paris in the early 1970s,
the applicable rules were the 1955 rules, and
they were just eight pages long! There was also
not much literature in the field of arbitration.
Thus, on French arbitration law there was just
a single book by Jean Robert, as I recall. The
very limited material and guidance available on
the subject of arbitration meant, in eftect, that
more or less anyone could practise arbitration,
including someone totally unqualified like
myself, a corporate lawyer. All of us in Paris at
the time were generalists and arbitration was
just one small area of practice like any other
small area. It was not the speciality practice area
which it has become today.

But, of course, all that has changed since
and you can see how even the ICC arbitration
rules, which the ICC tries deliberately — and
correctly - to keep brief and flexible, have
evolved and how they have become more
and more complicated and more and
more detailed.

Just to recall to you how dramatic the
changes have been over the last 45 years or
so, please note that there were no modern
arbitration laws in the early 1970s. French

www.globalarbitrationreview.com





arbitration law had been unchanged since
Napoleon until it was reformed in 1980-81.
England didn’t have a modern arbitration
law until 1996. There was no UNCITRAL
Model Law until 1986 and there was very
little investment arbitration — while the
ICSID Convention had existed since 1965,
there was little activity in relation to it;
there were no IBA rules or guidelines on
arbitration; there were no UNCITRAL
notes and no third-party funding. So,
in a way it was great! As an arbitration
practitioner, you had enormous freedom.
Practically anyone could practise in the
field. You did not have to be a lawyer
or otherwise qualified.You just had to
be an adult, that is 21!

But this freedom came at a price
as there was also uncertainty as to
how any arbitration would be con-

ducted. As a practical matter, this

would often depend on who your

arbitrators were going to be: for
example, whether the arbitrator
was a former English judge or a
Swiss or German lawyer. Each
would apply, instinctively, his (or
her) national civil procedure
to the process. Therefore
you had better be ready
to cope with that because

that’s often the only procedure that they would
know about. So, the freedom which we had
was not without its problems.

Well, you all know how arbitration has
developed since those times. It has increas-
ingly adopted common law procedures in
relation to document production (though
not common law discovery) and direct and
cross-examination of witnesses by counsel.

To see the contrast with the past, you must
just compare the IBA Rules on the Taking

of Evidence in 2010 with the first edition

of those rules in 1983 and you can see the
changes. Advocacy and litigation skills are now
critically important in arbitration. None of that
was important in the old days.You did the best
you could, as a generalist, with your case. There
were some English barristers who came over
to Paris sometimes but otherwise there were
few specialists in advocacy.

Constructions projects themselves, and so
construction arbitrations, are today growing
bigger, more complex and more fact- and
document-intensive. They increasingly
involve multiple parties and contracts. As a
consequence, arbitrations are taking longer
and becoming more expensive than ever. Yet,
at the same time, there are mitigating factors.
We have under the new ICC arbitration rules:
the expedited procedural rules, the emergency

arbitrator rules, case management meetings
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‘IN AN IDEAL WORLD, [ THINK THE BEST
SYSTEM, BY FAR, IS WHERE A DISPUTE BOARD
JUST GIVES RECOMMENDATIONS RATHER
THAN BINDING DECISIONS, AS [T SHOULD
PROVIDE PARTIES WITH THE GUIDANCE THAT
THEY NEED AND IS LESS ADVERSARIAL!

and procedures, sanctions of arbitrators, if they
are too slow, as they have been, and the sealed
offer procedure, which is now, I hope, increas-
ingly accepted in international arbitration.
(The ICC has a current note to parties and
arbitral tribunals dealing with sealed offers.)
There is also a widening pool of arbitrators,
and a movement for greater diversity and
greater participation of women in arbitration.
All these things may help arbitration to be

more efficient.

The future

‘What about the present and the future? Well,
I don’t want to hazard much about the future.
But what I am seeing, myself, is a continued
emphasis on more prescriptive, detailed and
longer construction contracts. What was
implicit in a standard form of construction
contract, like a FIDIC contract, is becoming
more and more explicit. For example, in the

early editions of the FIDIC contract there was

no clause describing the duties of the engineer.

The engineer was like God — he was invisible
but all powerful. As everyone was expected to
know that, there was no need — or so it was
felt — to write down and inform people of
what the engineer was meant to do. However,
in an international contract, these things must
be explained as the parties often come from
widely different cultures and it cannot be

assumed that they will necessarily be familiar
with English legal culture upon which FIDIC
contracts are based.

In addition, I think contract administration
is going to become much more important,
given the more complicated and detailed
claims procedures which modern construction
contracts provide for. The emphasis today is
also on dispute avoidance rather than dispute
adjudication which explains the change in the
title of the Dispute Adjudication Board in the
new FIDIC contracts, which is now called a
Dispute Avoidance/Adjudication Board.

In an ideal world, I think the best system,
by far, is where a Dispute Board just gives
recommendations rather than binding decisions,
as it should provide parties with the guidance
that they need and is less adversarial. But that
often does not seem to work internationally,
because public bodies, who are often the
employers, particularly in the Middle East,
but also elsewhere, say that they want to have
a binding decision because they cannot pay
just based on a recommendation. If a Dispute
Board just issues a recommendation then a
government civil servant is going to have to
take the responsibility of accepting, or not,
that recommendation and perhaps making
a payment based on it. Government officials
frequently don’t want to take that responsibility
for fear of being accused of corruption.

www.globalarbitrationreview.com

So we have Dispute
Boards making binding
decisions instead of making

recommendations. This

appears to be the best that we
can manage in our world today.
The most intractable disputes
will go, nevertheless, to interna-
tional arbitration, as in the past.

So, I think that we will see
more and more specialisation in the
area of contract administration and
more emphasis on dispute avoidance,
especially by Dispute Boards. We
are also going to see more and more
regulation and guidelines dealing with
these subjects and with international
arbitration. This is what current trends
seem to indicate.

Thank you very much.

The 2nd Annual GAR Live: Construction
Disputes took place on 4 April at Hotel du
Collectionneur in Paris. Held in association with
Paris Arbitration Week, it was sponsored by
Freshfields Bruckhaus Deringer, Herbert Smith
Freehills, 3 Verulum Buildings, Pinsent Masons,
FTI Consulting, Reed Smith, BDO, Vinson & Elkins
and Profile Investment.





